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FOREWORD

Today more than a hundred special-
ized legal journals and collections are
annually issued in Ukraine, publishing
thousands of scientific articles from
various branches of legal science.

In 2008 by the decision of the Pre-
sidium of the Academy the nationwide
scientific periodical — the Yearbook of
Ukrainian law was founded, in which
the most important legal articles of aca-
demicians and corresponding members
of the National Academy of Legal Sci-
ences of Ukraine, as well as research
associates, who work in the Academy’s
research institutions and other leading
research and higher education institu-
tions of Kyiv, Kharkiv, Donetsk, Lviv,
Odesa, are published.

Yearbook aims to become a guide in
the field of various scientific information
that has already been printed in domestic
and foreign journals during the previous
year. “Yearbook of Ukrainian law” is
aunique legal periodical dedicated to the
widest range of legal science’s problems
striving to become a concentrated source
of modern scientific and legal thought on
current issues in the theory and history
of state and law, constitutional, criminal,
civil, economic, international and other
branches of law, that has no analogues in
Ukraine. The journal’s pages contain
modern legal concepts and theories of

the further development of Ukraine as
a democratic, social, law-governed state,
full of the most provoking contemporary
ideas, fundamental and substantial is-
sues of jurisprudence.

The selection process of articles is
carried out by the branches of the Acad-
emy (theory and history of state and
law, state-legal sciences and interna-
tional law, civil-legal sciences, environ-
mental, economic and agricultural law,
criminal-legal sciences), which com-
bine leading scientists and legal schol-
ars from all over Ukraine.

From 2014, the Yearbook of Ukrai-
nian Law is published in English. Each
issue of the English version is sent to
more than 70 law libraries of the world,
including USA, Canada, Australia,
Great Britain, Germany, Portugal, Swit-
zerland, Norway, Denmark, Latvia, and
Lithuania. This enables scientists from
other countries to get acquainted with
the problems relevant to Ukrainian le-
gal science, both the general theoreti-
cal, as well as different branches of law,
modern Ukrainian legislation and prac-
tice, to provide opportunities for inter-
national scientific cooperation.

Editor in Chief Yearbook
of Ukrainian law
Yu. P. Bytiak
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LEGAL ARGUMENTATION: SOME GENERAL
THEORETICAL ASPECTS

Abstract. The relevance of the study is explained by the fact that the legal arguments
used by judges in particular when making decisions are often criticised. The general
theoretical understanding of legal argumentation, which is the purpose of this study, can
help to solve the urgent problem of improving legal argumentation. The article substanti-
ates the general theoretical model of legal argumentation, which is carried out in different
types of legal activities — lawmaking, interpretation, law enforcement. For this purpose,
such research methods as general theoretical, modelling, deduction, analysis and ab-
straction were used. It is proposed to distinguish between terminological legal argumen-
tation as an activity and legal argumentation as a result of this activity, and the result of
activities to reconstruct the legal argumentation of another entity, and provide a definition
of each of these concepts. It is established that the general theoretical model of legal ar-
gumentation covers composition (corpus) of legal argumentation, tools of legal argumen-
tation, reconstruction and evaluation of legal argumentation. It is identified that in the
composition (corpus) of legal argumentation it is reasonable to include: argumentative
situation, subjective composition; the purpose of the right argument; object of legal argu-
mentation; the content of legal argumentation. The substantive and procedural aspects of
the tools of legal argumentation are singled out. The practical value of the article is that
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IRabinovych¥ES¥DudashyL:y

Argmmaniaiion Same
(GeneralkLheoreticalWASpects]

the general theoretical model of legal argumentation creates grounds for improving argu-
mentative practice in various types of legal activity

Keywords: general theoretical model of legal argumentation, composition (corpus)
of legal argumentation, argumentative situation, tools of legal argumentation, reconstruc-

tion and evaluation of legal argumentation

INTRODUCTION

The issue of the quality of legal argu-
mentation is the cornerstone of practi-
cal jurisprudence, especially law en-
forcement. Building a convincing le-
gal argument for different recipients
is a difficult task and requires special
skills of the argumentator. The legal ar-
gumentation contained in national court
decisions is often criticised as weak or
unconvincing. The general theoretical
comprehension of legal argumentation
can help to solve the urgent problem
of improving legal argumentation. It
can offer a comprehensive answer to
the question of which legal argument is
convincing, including tools for build-
ing, reconstructing and evaluating such
arguments through the construction of
a general theoretical model of legal ar-
gumentation. The implementation of
these tasks will serve to improve the
practice of legal argumentation not only
in law enforcement, but also in law in-
terpretation, lawmaking, law enforce-
ment and legal science.

The relevance of the study of legal
argumentation is confirmed by the fact
that in textbooks on the theory of law in
recent years there are sections on legal
argumentation, which outlines the most
general issues of legal argumentation
[1, p. 264; 2, p. 440]. Some issues of

scientific journals are devoted to the is-
sue of legal argumentation [3, p. 175—
184; 4, p. 193-202]. Some special is-
sues of legal argumentation have be-
come the subject of Ukrainian legal
research, in particular in the works of
M. Koziubra, P. Rabinovych, B. Kisty-
anyk, and logical research, in particular
in the works of O. Shcherbyna,
O. Yurkevych. We are talking about the
types of legal argumentation [5, p. 48],
general theoretical characteristics of le-
gal argumentation [6, p. 22], some fea-
tures of judicial argumentation [7], log-
ical aspects of legal argumentation [8;
9]. However, many aspects of the com-
plex phenomenon of legal argumenta-
tion are unexplored or insufficiently
studied in Ukrainian legal science, in-
cluding the general theoretical model of
legal argumentation.

In foreign research, legal argumen-
tation is the subject of analysis both in
the theory of argumentation and in legal
research, in particular in the works of
such authors as D. Walton [10]; F. Van
Eemeren [11]; L. Bermejo-Luque [12];
E. Feteris [13; 14]; K. Tindale [15];
R. Alexy [16]; M. Hinton [17]. Among
other aspects, representatives of differ-
ent schools of legal argumentation study
the components of the study of legal ar-
gumentation, normative and/or theoret-
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ical models of legal argumentation as
part of its research programme at the
theoretical level, features of reconstruc-
tion and evaluation of legal argumenta-
tion, means of legal argumentation in
legal discourse as a kind of general
practical discourse.

In English-language sources on le-
gal argumentation, the phrase “norma-
tive model of argumentation” is often
used, but it is not always explained. Ac-
cording to D. Walton, the normative
model of argumentation is how one
should analyse and evaluate legal argu-
mentation from a logical standpoint.
This model is closely related to reality.
It is based on the rationale used in ev-
eryday argumentation. This model sim-
ply reflects the legal justification in re-
ality [10, p. 161].

F. Van Eemeren noted that the theo-
retical model of argumentation serves
as a conceptual basis for the study of
legal argumentation, outlines and ap-
proximates the philosophical ideal of
reasonableness, specifying it in terms of
types of argumentative steps and the va-
lidity of the grounds for these steps. If
such a model well fulfills its purpose —
it performs heuristic, analytical and
critical functions and concerns the pro-
duction, analysis and evaluation of ar-
gumentative discourse [11, p. 521].

From the standpoint of L. Bermejo-
Luque, the normative model depends
on what we want to evaluate — the result
of argumentation, procedures or pro-
cesses of argumentation [12, p. 9]. The
argumentation model should perform

two main tasks: to provide an accept-
able characteristic of the soundness of
the argument (which means assessing
both the relationship between the basics
and the conclusion, and the assessment
of the basics) and to propose a method
for establishing the validity of the argu-
ment. The latter depend on the concept
of argumentation and the standard of
validity of argumentation to adopt [12,
p. 14-15].

E. Feteris believes that the theoreti-
cal model of legal argumentation con-
tains legal arguments and norms and
rules of their acceptability [13, p. 21].
The analytical model should specify the
elements necessary for the rational re-
construction of the legal decision — the
stages of the argumentative process, ex-
plicit and implicit arguments, hidden
foundations and structures of the argu-
ment. At the same time, the logical min-
imum often does not allow to do so,
a pragmatic maximum is needed to con-
sider the broader verbal and nonverbal
context of the argument [13, p. 201].
Rational  reconstruction  provides
grounds for evaluating arguments [13,
p. 22].

In foreign intelligence, in particular
the Dutch, the theoretical model of le-
gal argumentation represents only the
theoretical level of research of the lat-
ter. In addition, it deals mainly with le-
gal argumentation in law enforcement,
disregarding official interpretation, law-
making, law enforcement and legal
doctrine. At the same time, we believe
that the development of such investiga-
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